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PER CURI AM

WlliamRay MIler, Il and Donna Manni no appeal fromthe award
of summary judgnment against themon a claimof constructive fraud
brought by Reliance |nsurance Conpany, Inc.! For the reasons set
forth below, we affirmthe judgnent entered by the district court.

M|l er and Manni no al so appeal fromjudgnents entered agai nst
themin rel ated adversary proceedi ngs i n the bankruptcy court which
were affirmed by the district court.? W also affirm those

j udgnent s.

l.

Ml ler and Mannino deny any cul pable aninus respecting the
facts that gave rise to this litigation, and they di spute the | egal
conclusions reached by the district court in granting sunmary
j udgment and in refusing the di scharge i n bankruptcy. However, the
record discloses that the material facts outlined bel ow are not
genui nely in dispute.

John L. Hi ckman & Conpany, Inc. (“H ckman, Inc.”) was a Texas
corporation with a branch office in Maryland. Hi ckman, Inc. traded

as | FA Insurances Services (“IFA’). The Chief Executive Oficer

! That appeal is No. 00-2028. The appeal was stayed pending
resolution of related cases in the bankruptcy court.

2 That appeal is No. 04-1843. Reliance originally filed
separate adversary actions against MIler and Mannino, but those
cases were consolidated by the bankruptcy court and the district
court.



and sol e sharehol der of Hi ckman, Inc. was John L. H ckman. Ml er
and Manni no were enpl oyed by Hi ckman, Inc. as insurance agents.

M|l er began working for Hi ckman, Inc. in Septenber 1992 and
continued working there until Mrch 31, 1997, serving as the
conpany’s Executive Vice-President and Chief Operating Oficer in
the Maryland office. Mannino began working for H ckman, Inc. in
early 1994 and continued working there until March 31, 1997.
Manni no was, at various tinmes, H ckman, Inc.’s Assistant Vice-
President, office manager, and custoner service representative. At
all relevant times, MIler and Mannino were |icensed resident
i nsurance agents in Maryland, and thus were subject to Maryland’' s
i nsurance | aws and regul ati ons. Hi cknman, Inc. ceased operations in
Maryl and on March 31, 1997.

It was the business of Hi ckman, Inc. to sell insurance
coverage and then to place that coverage with one or nore insurers.
As part of the conduct of its regul ar busi ness operations, H cknman,
Inc. engaged in a financial schene which Hi ckman devised and in
which MIller and Mannino knowi ngly participated. The litigation
which pronpted these appeals arose as a consequence of that
financial schene and its ultimate failure.

Under the schene, when Hi ckman, Inc. placed coverage with an
insurer, it requested, as a matter of course, the insurer to agree
to an install nent paynent plan (preferably interest-free) by which

the insured would remt nonthly prem um paynents through Hi ckman,



I nc. At the sane tinme, the schene called for H ckman, Inc. to
arrange for the insured to finance the prem umthrough an unrel at ed
financing entity. However, under the schene, the insured was not
informed of the availability of an interest-free installnent
prem um paynment plan and the insurer was not infornmed that the
entire prem um was being financed.

Under the schenme, Hi ckman, Inc. arranged the prem umfi nancing
pursuant to which the insured borrowed the entire prem um which
t hen was deposited with H ckman, Inc., which, inturn, remtted the
mont hly prem um paynments to the insurer. Although the borrowed
funds initially were deposited into H ckman, Inc.’s prem umtrust
account, it was the wusual practice to renove funds from that
account and to deposit them into other Hi ckman, Inc. or I|FA
accounts. Then, those funds were used to pay the debts of Hi ckman,
Inc., salaries and bonuses to officers and enpl oyees of Hi ckman,
Inc., including MIler and Mannino, and nonthly installnents on
policy prem uns other than the one for which the prem umfinancing
had been obtained in the first instance. 1In sum not |long after
the proceeds of premum policy financing were deposited into
H ckman, Inc.’s trust account, they were co-mngled with other
H ckman Inc. funds and used for purposes other than paying the
prem uns for which the | oan was nade, all of which purposes were

beneficial to Hickman, Inc., its officers and enpl oyees.



Mller's principal responsibility in the Maryland office was
to sell insurance and, in connection with placing the coverage that
he sold, Mller often applied for the prem um financing.
Manni no’s responsibility included acting as a custoner service
representative on MIller’s accounts. M ler and Manni no routinely
were requested to wire funds from the prem um trust accounts to
ot her Hi ckman, Inc. or |FA accounts. Mannino often filled out
prem um fi nanci ng application sheets and sent themto the finance
conpany and, in return, received the quotes given by the insurers.
She often supplied this figure to MIler and, after the financing
arrangenent was concluded, Mannino processed the agreenent.
Mannino’s responsibility included receiving checks from the
insured, putting them into the trust account, and paying out
installnments to the insured from the operating accounts. The
record established that this so-called “double-financing” policy
was a regular practice of Hckman, Inc. with which MIler and
Mannino were intimately famliar and in which they know ngly
parti ci pat ed. This schene was in effect at the tinme of the
i nsurance transaction which is the subject of this litigation.

During the sumer of 1996, M|l er requested Reliance to quote
commercial coverage for CQunther’'s Leasing Transport, I nc.
(“@nther’s”). Reliance offered to provide the requested coverage
for a quoted premum price of $1, 050, 000. In accord with the

ususal practice, MIler requested Reliance to provide install nent



paynment terns and Reliance agreed to an interest-free prem um
install ment plan under which Gunther was to make a paynent of
$210,000 at the beginning of the coverage to be followed eight
consecutive nonthly paynents of $105,000. As envisioned by the
standard schene, M| er passed the prem umquote ($1, 050, 000) al ong
to Gunther’s without disclosing that Reliance al so had agreed to an
interest-free installnment plan and, instead, msrepresented to
GQunther’s that the entire premum was due at the inception of
coverage. Thereafter, GQunther’s agreed to purchase the coverage
from Reliance, and, pursuant to standard practice, MIller and
Manni no arranged for the financing of the prem umthrough | NAC Corp
(“I'NAC’), a prem um financi ng conpany.

Al t hough both M Il er and Manni no were aware that the Gunther’s
prem um would be financed by INAC, neither MIler nor Mannino
informed Reliance of that fact. MIler accepted Reliance’s
guotation on behalf of Gunther’s with the installment plan in
pl ace. Reliance then issued the insurance coverage to GQunther’s,
and Gunther’s entered a comrerci al finance agreenent with I NAC, the
net proceeds of the prem uml oan being deposited in H ckman, Inc.’s
prem um trust account, an account over which MIller and Mnnino
bot h had actual control.

However, neither Hi ckman, MIller, nor Mannino remtted the
proceeds of the financed premumto Reliance. Instead, Mannino, in

accord with the scheme, sent Reliance the prem um down paynent of



$210, 000. The remainder of the financed premum was then
transferred fromthe premumtrust account to other Hi ckman, Inc.
trust accounts and was used to pay sal ari es and bonuses to Hi ckman,
MIller, and Mannino and to pay the debts and obligations of
H ckman, Inc. including the paynent of premuns paid to other
i nsurance carriers.

The record establishes that, by Septenber 1996, the prem uns
generated by the schenme were insufficient to replace prem uns that
had been diverted fromthe prem umtrust accounts to Hi ckman Inc.
accounts. However, the | arge infusion provided by the financing of
the Gunther’'s premum permtted H ckman, MIler, and Mannino to
cover premuns owed to other carriers and to otherw se finance
H ckman Inc.’s operations, including the paynent of their own
sal ari es and conm ssi ons.

On Cctober 21, 1996, INAC sent to Reliance a formletter that
referred to a premium financing arrangenent as to the GQunther’s
policy, advising that the prem um had been paid to H ckman Inc.
That letter al so queried Reliance as to whether the policy had been
wittenininstallnments and two other ensuing inquiries to the sane

effect were submtted to Reliance, the |last one on Novenber 1,

1996. In response to those letters, an enployee of Reliance
communi cated with Mannino about the [INAC inquiries. Manni no
clainmed to recall little about the substance of the conversation,

but she acknow edged that she did not disclose the truth about the



financing of the premum claimng, instead, that she was unaware
if there was an installnent plan, and that the insured had not
gi ven Hi ckman, Inc. an option on how to pay the prem um

H ckman, Inc. made the nonthly installnment paynents of
$105,000 to Reliance in Novenber and Decenber 1996 and in January
1997. However, by February 1997, Hi ckman, Inc. was out of funds
and no further paynents were made. JA 268-69. At the end of March
1997, the Maryland office of Hi ckman, Inc. was closed, |eaving a

bal ance of $472,500 owing to Reliance on the Gunther’s policy.

.

Thereafter, Reliance instituted this action against Hi ckman,
Inc., H ckman, MIler, and Mannino. The Conpl aint contained six
counts. Hickman, Inc. was a defendant in each count and was the
only defendant in tw counts, but H ckman, Inc. never answered the
Compl aint, and default judgnment was entered against it in the
anmount of $472,500 with interest and costs.® Reliance noved for
summary judgnent on Count |11, a constructive fraud cl ai magai nst
H ckman, Inc., MIller, and Mannino. The district court, Judge
Garbis presiding, granted Reliance’s notion for summary judgnent,
finding: (a) that all three defendants had a fiduciary duty to

Rel i ance under an inplied agency rel ati onship and under Maryl and’ s

3 Counts | and VI were elinmnated fromthe case with the entry
of default judgnent against H ckman, Inc., |leaving Counts II, |11,
IV, and V for resolution.



i nsurance regulations; and (b) that the defendants had breached
their fiduciary duties by not disclosing to Reliance the “doubl e-
financing” scheme, by co-mngling prem um paynments with the funds
of Hi ckman, Inc., and by remtting to Reliance the prem umpaynents
received in trust for it.* Thereupon, the district court entered
judgrment in favor of Reliance in the anmount of $472,500 plus pre-
judgnment interest fromJune 1, 1997 pl us post-judgnent interest and
costs. MIller and Mannino appealed from the award of sunmary
judgment on Count I11. Wile that appeal was pending, MIler and
Mannino filed for Chapter 7 bankruptcy protection, and thus the
appeal was stayed pendi ng resol ution of the bankruptcy proceedi ngs.

The bankruptcy court refused to di scharge the debts created by
the judgnment entered on Count 111, and the district court, Judge
Quarl es presiding, affirmed that decision. The discharge ability
i ssue was then appealed to this Court where it was consolidated
with the appeal respecting the award of sumrary judgnent on Count

* H ckman, MIler, and Manni no had noved for summary judgnent

on all counts against them Counts Il through V. For the same
reasons that resulted in an award of summary judgnent to Reliance
on Count |11, the district court denied the defendants’ notions for
sumary judgnent on Counts Il, 1V, and V. Neither side noved for
summary judgnent on Count VI. Subsequently, Reliance chose not to
proceed on Counts IIl, IV, V, and VI, and those clains were
di sm ssed wi t hout prejudice to being reopened in the event that the
summary judgnent in Reliance’s favor on Count Il was reversed.

10



[T,

Before proceeding to the nerits of the appeals, it is
appropriate to note that the schene involved here, Mller’s
involvenent in it, and a determ nation that, by participating in
the schenme, MIler had violated his fiduciary dutiestoasimlarly
situated insurer, was the subject of the decision of the Court of

Appeal s of Maryland in Insurance Co. of North Anerica v. Mller

765 A 2d 587 (Ml. 2001) (the “IFA Action”). The IFA Action
i nvol ved the operation of the schene outlined above, but there the
schenme was applied to the placing of other insurance coverage for
@Qunt her’s.

On facts virtually identical to those in this record, the
Court of Appeals held that:

[MIler] was an agent of |IFA for the purpose of
collecting and forwarding prem uns, which inposed upon
hima fiduciary duty to | FA, which he breached by failing
to forward to IFA he relevant prem uns and/or by not
notifying IFA, or tinely sharing with I FA his know edge,
the premuns at issue were being inproperly diverted.
Additionally, [MIler] breached his fiduciary duty to | FA
when he actively participated in obtaining premum
financing for an i nsurance prem umof an | FA i nsured, and
used the funds to return to another prem um financing
conpany nonies due it on a conpletely wunrelated
transaction, instead of causing the funds to be remtted
directly to IFA for the premumdue it. W also hold
that [MIller’s] actions in the double financing schene,
at a mninmum could constitute negligence.

| nsurance Co. of North America v. Mller, 765 A .2d at 588-89.°

>Inthe IFA Action, MIller admtted that he was an agent for
IFAin collecting and remtting premuns for | FA. That difference
is not of significance because, as explained previously, the facts
in this record show that, under Maryland law, MIler was an agent
for collecting and remitting prem unms for Reliance.

11



After that judgnment, MIller filed for Chapter 7 bankruptcy
protection wherein he sought to have the judgnent debt in the INA
Action discharged in bankruptcy. The bankruptcy court held that
the debt was nondischargeable under 11 U S.C. 8§ 523(a)(2)(A),
(a)(4) and (a)(6). The district court affirmed that judgnent.

MIller v. CIGNA Insurance Co., 311 B.R 57 (D. mMd. 2004). 1In an

unpubl i shed opinion, we affirnmed that decision, relying on the
reasoning of the district court, which denied the discharge
“[ bl ecause M|l er m sappropriated noney that he held in a fiduciary

capacity for Cgna [INA].” Mller v. CIGNA Insurance Co., 117 Fed.

Appx. 259 (4th Cr. 2004) (citing Mller v. CIGNA Insurance Co.

311 B.R 57 (D. Ml. 2004)).

| V.

I n awar di ng summary j udgnent on the constructive fraud count,
the district court held that MIler and Mannino owed to Reliance a
fiduciary duty which “derived from two sources, either of which
al one would be sufficient: (a) the inplied agency relationship
bet ween Defendants and Plaintiff and (b) the relevant Maryl and
regul ati ons governi ng i nsurance agents and brokers.” It is those
determ nations that are the focal points of the appeal of this

appeal. W review de novo the award of summary judgnent.

12



A. The Exi stence of Fiduciary Duties

Addressing the fiduciary duty arising froman inplied agency
rel ati onship between M|l er and Manni no and Rel i ance, the district
court first explained that, under Maryland | aw, a broker can serve
as an agent for both the insured (in procuring the insurance) and
for the insurer (for the purposes of the delivering the policy and
collecting the premiuns). Neither MIler nor Mannino contest this
basic principle. Applying that settled principle to the facts of
record, the district court held that, notw thstanding the absence
of an express agency agreenent, MIler and Manni no were Reliance’s
agents for the purpose of collecting premuns and remtting themto
Reliance. MIller and Manning contend that, on this record, there
were factual issues that had to be submtted to a jury to ascertain
whet her M Il er and Mannino were the agents of Reliance. W agree
with the district court that the undi sputed facts denonstrate that,
under settled Maryland law, M Il er and Mannino were the agents of
Rel iance for the purpose of collecting premuns from Gunther and
remtting themto Reliance. Accordingly, there was no need to
submt that question to the jury.

As to the fiduciary duty arising under Maryland’ s insurance
regul ations, the district court relied upon the Code of Maryl and
Adm ni strative Regulations (“COVAR’'), Title 31, Subtitle 3. In
particular, the district court concluded that, wunder relevant

Maryl and regulations, MIller and Mannino, in their capacity as

13



brokers, had fiduciary duties not to renove nonies from prem um
trust accounts w thout the express pernission of the insured and
not to mngle premumnonies with the funds of H ckman, Inc.

In their statenent of issues on appeal, MIIler and Mannino did
not challenge that ruling. However, in the substance of their
brief, they assert that the district court erred in holding that
t hose insurance regul ations provided an independent basis for a
fiduciary relationship between MI 1| er and Manni no and Reliance. In
maki ng that argument, MIler and Mannino do not contend that the
district court erred in finding that the Mryland regul ations
actually <created fiduciary obligations the breach of which
constitute constructive fraud. | nstead, they argue that the
regul ati ons distingui sh between agents and brokers, by naking the
agent a fiduciary only of the insurer and by making the broker a
fiduciary of only the insured.® The argunment misses the point
because it ignores 8 10-127 of the Insurance Code which, along with
the definitions set forthin 8 10-101(i), nmakes the broker an agent

of the insurer for purposes of collecting premuns. M. Code Ann.,

6 Mannino did not nake this argunent in the district court.
| nstead, she sinply ignored the regulation contending that she,
i ndi vidually, could not be inpressed with the fiduciary duties to
Rel i ance because she did not agree to act as Reliance’ s agent or
form some contractual relationship with Reliance. Thus, as to
Manni no we need not notice the regul atory argunent here. Singleton
v. Wil ff, 428 U S. 106, 120 (1976); Muth v. United States, 1 F.3d
246, 250 (4th Gr. 1993). However, the argunent nmust be consi dered
because MIler raised it bel ow

14



[Ins.] 8§ 10-127, 8§ 10-101(i). We find no error in the district

court’s resolution of that issue.’

B. The |Issue of Reliance’ s Reasonabl e
Rel i ance on the Fiduciary Rel ationship

The second argunent presented by MIler and Mannino is that
there was a question of fact for the jury to resolve respecting
whether, in perspective of the comrunications that Reliance
received fromINAC, Reliance reasonably relied on the existence of
the fiduciary relationship. Although this argunment was presented
bel ow in context of the summary judgnent notion nmade by M|l er and
Manni no on Reliance’s actual fraud count (Count V), it was raised
for the first tinme on appeal as to the constructive fraud claim?

Hence, the argunent need not be consi der ed.

" MIler and Mannino do not challenge the findings of the
district court that, if there is a fiduciary duty, the conduct at
i ssue here breached it.

8 MI1ler and Manni no acknow edge t hat no Maryl and deci si on has
subscribed to the novel position that they urge us to take.
Instead, they cite decisions, from other jurisdictions, that
address reliance on a nmisrepresentation of fact as an el enent of a
constructive fraud claim Those decisions do not support the
contention, nmade here by M|l er and Mannino, that the principal’s
reliance on the fiduciary’ s proper discharge of fiduciary duties is
an el ement of a claimfor constructive fraud by a princi pal agai nst
t he agent.

15



V.

After the district court entered summary judgnent on the
constructive fraud claim MIler and Mannino each filed a Chapter
7 proceeding. Reliance filed adversary proceedings in the
bankruptcy court seeking to have declared non-dischargeable the
debts created by the judgnent entered by the district court in
favor of Reliance on its constructive fraud claim The bankruptcy
court held that the debts created by the judgnent order were non-
di schargeabl e, relying on the findings made by the district court
in granting summary judgnent. The district court affirmed the
bankruptcy court’s decision. In so doing, the district court
likewise relied on the findings nade in the decision granting
summary judgnment on the constructive fraud claim and held that
Ml ler and Mannino were collaterally estopped thereby.

W review the determ nation of collateral estoppel de novo.

It is sonewhat difficult to discern the argunent actually being
made by M Il er and Manni no on appeal but, given a fair reading, it
appears to be nmerely that, if the district court’s award of sunmary
judgnment on the constructive fraud claim is reversed, then
col |l ateral estoppel cannot occur. That argunment is of no nonent
here because, in Part 1V, we affirmthe judgnent of the district
court granting sumary judgnent. In any event, it quite clear
that, under settled circuit precedent, this is a case for the

application of collateral estoppel. Sedl ack v. Braswell Servs.
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Goup, Inc., 134 F.3d 219, 224 (4th Cr. 1998); Ransay v. INS, 14

F.3d 206, 210 (4th Cr. 1994).
The bankruptcy court determ ned that the judgnent debt was not
di schargeabl e under 11 U S.C. 88 523(a)(2)(A)(4) and (A)(6), and

the district court followed suit. W review de novo deci sions on

matters of |law, such as this.

The sections of the Bankruptcy Code on which the bankruptcy
court and the district court relied to conclude that the debt was
not di schargeabl e require proof of a fraudul ent m srepresentation
that: (a) induced another to act, or to refrain from acting; and
(b) caused harmto the plaintiff because the plaintiff justifiably

relied on the misrepresentation. |In re: Biondo, 180 F.3d 126, 134

(4th Cr. 1999). Both the bankruptcy court and the district court
found that those el ements were present. M|l er and Manni no cont end
that the requisites of the sections of the bankruptcy code on which
the bankruptcy court and the district court relied were not
satisfied. W conclude that it is not necessary to decide that
i ssue because the judgnent debt is non-dischargeable under 11
U.S.C. § 523(a)(4).

O course, we may affirma judgnment on an alternate ground to
those relied on by the district court so long as that basis is made

out by the record. Skipper v. French, 130 F.3d 603, 610 (4th Gr

1997). 19 Janes Wn More, et al., More' s Federal Practice

§ 205.05 (3d ed. 2005). Under 8§ 523(a)(4), bankruptcy “does not

17



di scharge an individual from any debt . . . for fraud or
defalcation while acting in a fiduciary capacity. . . .” This
record establishes that MIler and Mannino commtted constructive
fraud and defal cations while acting in a fiduciary capacity. The

district court, in Mller v. GGNA |Insurance Co., 311 B.R at 61-

62, based on virtually the sane evidence that was presented here,
concluded that a virtually identical debt was not dischargeable
under 8 523(a)(4). W, albeit, in an unpublished opinion, affirned
on the basis of the district court’s opinion. W believe that, on
this record, the sane rationale applies here. Therefore, we affirm
t he nondi schargeablity determ nation on the basis of § 523(a)(4).

For the foregoing reasons, the judgnents of the district court

on appeal in No. 00-2028 and in No. 04-1843 are

AFFI RVED
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